
CONTRACT LAW READING LISTS
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Plan of reading lists
THE BASIC RULES
1. Tests of enforceability
2. Offer and acceptance
3. Determining and interpreting the terms of the contract
4. Remedies for breach
CONTRACTS AND FAIRNESS
5. Unenforceable terms
6. Relief for mistake and frustration
7. Relief for misrepresentation
8. Relief for other vitiating factors

Books
On the reading lists, I’ll be referring to Davies, J C Smith’s The Law of Contract (OUP, 2016)
(‘Davies’ on the reading list). We will also be referring from time to time to Jonathan Morgan, Great
Debates in Contract Law, 2nd ed (Palgrave Macmillan, 2015) (‘Morgan’ on the reading lists). You
should also have a copy of Blackstone’s Statutes on Contract, Tort and Restitution: the copy you used
last year for Tort Law should be fine (so long as it doesn’t have any writing in it, and has excerpts
from the Consumer Rights Act 2015 in it).

Cases
The reading lists will refer you to a number of key cases – you will be expected to read them. But
having read them, don’t stop there. You will need to know a lot more cases than these for the exam.
Use your textbook, various casenotes and articles I will refer you to, your lectures, and researches on
Westlaw, to get a much better all-round knowledge of the cases in this area of law.

mcbridesguides
I have written a number of essays for you to help you out with various aspects of your Contract
studies. These are available on my website www.mcbridesguides.com . I have concentrated on areas
of the law that are not dealt with at all well in the textbooks. I will indicate on the reading lists as and
when you will need to read one of these essays. When I do, MAKE SURE YOU READ IT before the
supervision. It is far more important that you read these essays than anything else on the reading list. I
will be pretty displeased if I have to spend time in the supervision going over points that I have
worked hard to set out clearly and at length in an essay for you. I want to use the supervisions to focus
on going over past paper questions, and any queries that you still have AFTER you have read
everything I have told you to read.

Aims and objectives
Each week, I will set out the aims and objectives that you should have in mind in going through the
reading. Check your progress against these aims and objectives, and if you are failing to achieve these
aims and objectives, see if a different approach to your work would help; if not, ask me in the
supervision about any areas of the law where you are still not up to speed.

Written work
Every two supervisions, you will be expected to do some written work and hand it in, in the
supervision. What written work will be specified on the reading list.

Questions for the supervision
Every week (other than the last two weeks), I will set you some questions that you should consider
before the supervision: we will go through them in the supervision. They will help guide your reading
by pointing you towards the kinds of issues that the examiners are likely to ask about in the exams, as



well as helping you develop your understanding of the law by thinking about how it applies in
concrete situations – it is very easy to get lost in the abstractions of contract law (something which
your textbooks don’t exactly encourage you not to do) and it is necessary always to try to pull the
subject down to the ground and get a sense of how it works in practice.

Past paper questions
At the end of every supervision reading list, you will find some past paper questions relevant to the
reading for that supervision. We will be aiming to go through some of these questions in the
supervision – so it would be a good idea to have a look at them before the supervision and get some
general idea of what the questions are about and how you might try to answer them.

Nick McBride
njm33@cam.ac.uk



SUPERVISION 1. TESTS OF ENFORCEABILITY

Reading
(1) Doctrine of consideration
mcbridesguides Contract Law Tests of Enforceability Doctrine of consideration
Davies, 75-91
Morgan, 30-56
Williams v Roffey Bros & Nicholls [1991] 1 QB 1
Re Selectmove Ltd [1995] 1 WLR 474
Gordon, ‘A dialogue on the doctrine of consideration’ (1990) 75 Cornell LR 987 (the best

law article ever written)
Coote, ‘Consideration and variations: a different solution’ (2004) 120 LQR 19
(2) Estoppel
mcbridesguides Contract Law Tests of Enforceability Estoppel
Davies, 93-100
Morgan, 57-68
Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130
Combe v Combe [1951] 1 All ER 767
Crabb v Arun DC [1975] 3 All ER 865
Collier v Wright [2008] 1 WLR 643 (noted, Trukhtanov, (2008) 124 LQR 364; Austen-
Baker, (2008) 71 MLR 611)
(3) Intent to create legal relations
mcbridesguides  Contract Law  Tests of Enforceability  Intent to Create Legal
Relations
Davies, chapter 8

Aims and objectives
In doing this reading, you should aim:

(1) To understand the nature and function of the doctrine of consideration, and how it applies
in situations where one person makes an undertaking to another.

(2) To obtain a very good understanding of how the doctrine of consideration applies in
cases: (i) where someone promises to pay more for services he already is contractually
entitled to; and (ii) where someone promises in return for part payment of a debt to waive the
rest of the debt.

(3) To understand when someone will be subject to a promissory estoppel, and what the
effect of that estoppel will be. In particular, you should aim to have a very good
understanding of how the law on promissory estoppel applies in cases (i) and (ii), under (2),
above.

(4) To understand that a promise is incapable of having legal effect under the law of contract
or the law on estoppel unless it was intended to be legally binding; and to understand the
policy motivations that might lead the courts to find that a promise was or was not intended
to be legally binding when the issue of what the parties intended is genuinely uncertain.



Questions for the supervision

1. Is there a contract in the following situations:
(a) Mother promises Daughter that if Daughter does not get pregnant at university,

Mother will pay Daughter £1,000 on graduation. Unknown to Mother, Daughter is a lesbian
with zero interest in having sex with men. Daughter has now graduated, without ever getting
pregnant.

(b) Teen offers to caddy for Pro for free at a golf tournament in Teen’s town. Pro
agrees to Teen’s generous offer. On the day of the tournament, Teen is nowhere to be found,
and Pro has to carry his own clubs around the greens.

(c) Father bets £100 on his son, Champ, to win a Major golf tournament before he is
21 at odds of 1,000-1, and promises Champ that he will split any winnings with him 50-50.
Champ did win a Major before he was 21, and Father won £100,000.

(d) Sad puts up posters on trees in her neighbourhood asking if anyone has seen her
lost cat and offering £100 for his safe return. The cat had made its home two houses up the
road in Lonely’s house. Lonely sees the posters and returns the cat to Sad.

2. Hopeless owes Rich £10,000. Rich tells Hopeless that if Hopeless pays him £3,000, he
will waive the rest of the debt. Hopeless pays Rich £3,000. What is the position?

3. Shameless agrees to sing at Putin’s birthday party for £1m, forgetting that she has
already agreed to sing that day at the opening of Kim’s nightclub for £500,000. Shameless
tries to get out of her contract with Kim, but he threatens to sue her for £2m if she backs out.
Shameless tells Putin that she will not be able to sing for him unless he ups her fee to £3m,
which will cover her potential liability to Kim. Putin agrees to this, and Shameless sings at his
birthday party. What is the position?

4. Star entered into a two album deal with Record Company under which he promised to
record for them two albums, and in return they promised to pay him 25% royalties on sales of
the albums, plus an advance of £500,000, repayable against royalties from the sales of the
albums. Star’s first album was terrible, and only made £200,000 for him in royalties, leaving
him owing Record Company £300,000. Star’s attempts to record a second album were
seriously impaired by the financial pressure he was operating under, and so Record Company
promised that if he completed the second album, they would forget the £300,000 he owed
them. Star went on to record the second album, which proved to be a huge hit. Can Record
Company deduct £300,000 from the royalties payable to Star on his second album?

Past paper questions







SUPERVISION 2. OFFER AND ACCEPTANCE

Reading
(1) The basic rules on contract formation
mcbridesguides Contract Law Contract Formation Offer and acceptance
Davies, chs 3-4
Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256
Errington v Errington [1952] 1 KB 290
Harvela Investments Ltd v Royal Trust of Canada [1986] AC 207
Blackpool and Fylde Aero Club v Blackpool BC [1990] 1 WLR 1195
(3) The need for certainty over terms
Davies, ch 5, 287-94
Trakman and Sharma, ‘The binding force of agreements to negotiate in good faith’ (2014) 73
CLJ 598
(3) Mistaken identity
Davies, ch 6
Lewis v Averay [1972] 1 QB 198
Shogun Finance Ltd v Hudson [2004] 1 AC 919 (noted, McLauchlan, (2005) 121 LQR 9;
Phang et al, (2004) 63 CLJ 24; MacMillan, (2004) 120 LQR 369)
MacMillan, ‘Rogues, swindlers and cheats: the development of mistake of identity in English
contract law’ (2005) 64 CLJ 711

Aims and objectives
In doing this reading, you should have a number of aims:

(1) To understand the basic rules on making a contract, and the differing ways they apply to
bilateral and unilateral contracts.

(2) To take especial note of difficult situations involving making a contract where the
application of the basic rules on offer and acceptance to those situations are unclear (for
example, where someone posts an acceptance of an offer and then rings ahead to say that
their letter should be disregarded; or where a wine merchant circulates a list of wines for sale
at specified prices, and when someone attempts to order some bottles from the list, tells the
customer that the prices have changed).

(3) To understand what flaws in the contracting process may have the result of ensuring that
the process gives rise to no contract (or a void contract):

(i) where the parties reached an agreement, but it is too uncertain to be enforced;
(ii) where the parties were not in agreement, and one of the parties was aware of that

fact but was pretending that they were (one of the cases of unilateral mistake);
(iii) where the parties were not in agreement, but both parties honestly thought that

they had agreed, having different views as to what had been agreed, and each party’s
understanding of what had been agreed was equally reasonable/unreasonable (the case of
mutual mistake);

(iv) where the parties were in agreement, but – and to the knowledge of the other
party – one of the parties intended to deal with someone completely different (the other case
of unilateral mistake).



(4) To understand what remedies will be available to someone who has done work for
someone else, or provided goods to someone else, but not under a contract.

(5) To understand why in the mistaken identity cases, it was not good enough for the seller to
establish that his contract with the buyer was voidable for misrepresentation by the buyer (as
to his identity or creditworthiness) but had to try to argue that he or she had entered into no
contract at all with the buyer who was standing in front of him or her.

Written work

Answer either

or



Questions for the supervision

1. Is there a contract in the following situations:
(a) A offers to sell his car to B for £1,000. B posts A a letter at 8 pm on Wednesday,

saying that he will take the car at the offered price. At 9 pm A rings B to say he doesn’t want
to sell the car anymore.

(b) The same as (a), but B sends an email to A’s office saying he will take the car at
the offered price.

(c) The same as (a), except A never rings B, and at 9 pm B rings A to say he has
changed his mind and doesn’t want the car anymore and A should ignore his letter when it
arrives.

(d) In return for £10,000, Author agrees to negotiate with Weinstein over the sale of
the film rights to her book for two months, before offering the book to any other film
production company.

(e) Jeff promises to give Sandy £5,000 if she swims 100 lengths of the Cambridge
swimming pool in under two hours. She has swum 10 lengths in 10 minutes.

(f) A wants to hire Angela Lansbury to appear in his Christmas panto; but when he
looks up her agent’s details he ends up with the details of B, the agent of a different actress,
also called Angela Lansbury. A rings up B and says, ‘I want Angela Lansbury for my
Christmas panto. I can pay up to £100,000. Is she free?’ B says, ‘Yes, absolutely – she’ll do it
for £100,000.’ B was a bit surprised that A was offering so much for his client’s services, as
she is relatively unknown.

(g) Star books into a hotel over the Internet under her maiden name, using a credit
card that is still in that name. She does so to avoid being hassled by the paparazzi when she
turns up. The hotel would not have accepted Star’s booking had they known it was her, as she
was a real nuisance the last time she stayed at the hotel.

2. Charlie is producing a play. He auditions Sally and Frances for the lead female role.
He texts Sally to offer her the part. When he doesn’t hear anything from Sally for a day, he
emails Frances to offer her the part instead. Frances immediately emails back to say she
accepts the role. One hour later, Sally texts Charlie to say that she accepts the role; she
apologises for being so late to let her know but she had lost her mobile phone for a while.

3. Bill advertises his motorbike for sale on the Internet on Monday: ‘For sale to highest
bidder by deadline of 11.59 pm on Friday.’ Various people bid for the bike, including Sam.
On Wednesday, Charlie contacts Bill, saying ‘I can’t wait until Friday: I’ll give you £5,000
for the bike if you agree to sell it to me right now.’ Bill agrees and closes the website down
on which he was conducting the auction. At that time, the highest bidder was Sam, with a bid
of £3,000. Can Sam sue Bill?

Past paper questions







SUPERVISION 3. DETERMINING AND INTERPRETING THE TERMS OF THE
CONTRACT

Reading for supervision
(1) Determining the express terms of the contract
mcbridesguides Contract Law Terms of Contract Objective Test
mcbridesguides Contract Law Contract Formation Battle of the forms
Davies, chs 2, 11
Thornton v Shoe Lane Parking Ltd [1971] 2 QB 163
Interfoto Picture Library v Stiletto Visual Programme [1988] 2 WLR 615
(2) Interpretation of express terms
Davies, ch 12
Grabiner, ‘The iterative process of contractual interpretation’ (2012) 128 LQR 41
McLauchlan, ‘The lingering confusion and uncertainty in the law of contract interpretation’
[2015] LMCLQ 406
(3) Implied terms in fact
mcbridesguides Contract Law Terms of Contract Implied Terms
Davies, 178-83
Attorney General of Belize v Belize Telecom Ltd [2009] 1 WLR 1988 (noted, Peters, (2009)
68 CLJ 513; Low and Loi, (2009) 125 LQR 561)
Marks and Spencer plc v BNP Paribas [2015] 3 WLR 1843 (noted, O’Sullivan, (2016) 75
CLJ 199)
(4) The parol evidence rule and rectification of written contracts
Davies, 158-59, ch 14
Evans v Andrea Merzario [1976] 1 WLR 1078
Rose v Pim [1953] 2 QB 450
Commission for the New Towns v Cooper [1995] 2 WLR 677
McLauchlan, ‘The “drastic” remedy of rectification for unilateral mistake’ (2008) 124 LQR
608
Davies, ‘Rectification versus interpretation: the nature and scope of the equitable jurisdiction’
(2016) 75 CLJ 62

Reading for holiday
(1) Implied terms in law
Davies, 183-88
At common law:
Liverpool City Council v Irwin [1976] QB 319 (just read Lord Denning MR, dissenting);
[1977] AC 239 (make sure you also read this!)
Peden, ‘Policy concerns behind implications of terms in law’ (2001) 117 LQR 459
Hooley, ‘Controlling contractual discretion’ (2013) 72 CLJ 65
mcbridesguides Contract Law Contract Law CasenotesMid Essex Hospital Services
NHS Trust v Compass Group
Whittaker, ‘Good faith, implied terms and commercial contracts’ (2013) 129 LQR 463
By statute:
Consumer Rights Act 2015, ss 3, 9-10 (sale of goods by business to consumer)
Sale of Goods Act 1979, s 14 (sale of goods by business to business)
Consumer Rights Act 2015, ss 48-49 (supply of services by business to consumer)
Supply of Goods and Services Act 1982, s 13 (supply of services by business to business)
(2) Discussion of law
Morgan, chs 3-4



Aims and objectives
In doing the reading for this supervision, you should have a number of aims:

(1) To understand the rules on when a given term will be incorporated into a contract, and
understand the basis of those rules.

(2) To understand when a term will be implied into a contract, and the basis of the various
tests (officious bystander, business efficacy, necessity) for when such a term will be implied
into a contract.

(3) To understand when the parol evidence rule will, and will not apply, to govern the courts’
finding of what the terms of the contract are.

(4) To understand when the courts will rectify a document that purports to set out the terms of
the contract; in particular, when the courts will rectify the document in cases of unilateral
mistake (that is, where A and B have been negotiating, and then A gets B to sign a document
on the basis that that document will represent the terms of their contract when he knows that
the document is not in accordance with the terms they have been negotiating on so far, he
knows that B is unaware of this).

(5) To understand the rules governing the interpretation of the terms of a contract.

Questions for the supervision:

1. Tailor visits the UK from Hong Kong, offering to make Savile Row quality made to
measure shirts and suits for customers. Fussy visits the hotel room out of which Tailor is
working, and is measured up for a suit. They agree a price of 4,500 ‘dollars’ for the suit.
Fussy thinks that Tailor is referring to Hong Kong dollars (in which case the suit would cost
roughly £375) but Tailor meant to refer to US dollars (in which case the suit would cost
roughly £2,750). The suit has now been made. What is the position?

2. Harold and his son, Lloyd, have been queuing for hours to go on the exciting new ride
at Death Canyon. When they get to the head of the queue, they discover there is a height
restriction for people going on the ride, and Lloyd just fails to make the required height.
There was no mention of a height restriction, or the size of the restriction, at the point where
they joined the queue. What is the position?

3. Vera joins an online ‘book of the month society’. As a member of the society, Vera
will be sent a book every month: if she wants to buy the book ‘all you have to do is keep it,
and we will charge your bank account with the cost of the book’, if she doesn’t want to buy
the book, ‘all you have to do is return it to us within seven days, no questions asked.’ For a
few months, the system worked very well, and the books Vera was sent were inexpensive
paperbacks in the sort of genres Vera liked – crime and romance. However, when Vera
returned from a two week holiday, she discovered the society had sent her a Folio Society
edition of Thucydides’ The Pelopponesian War, and £200 had been deducted from her bank
account. What is the position?

4. Gastro orders a meal in an expensive restaurant. When he gets the bill, he discovers
that a 25% service charge has been added to the bill. When he objects, he is told that the
service charge is compulsory. What is the position?



5. Fred buys an economy class ticket to Sydney, Australia – a 24 hour flight. He discovers
that he has been sat next to a child who won’t stop playing on an electronic game that makes
incessant bleeps and other noises; any time the child’s parents try to take the game away from
the child, he cries incessantly. Fred summons a stewardess and demands to be given another
seat, away from the child. The stewardess explains that this will not be possible as the only
seats they have free are in business class. What is the position?

Past paper questions





SUPERVISION 4. REMEDIES FOR BREACH OF CONTRACT

Reading for supervision
Davies, ch 26
mcbridesguidesMaths for LawyersMaths for Contract Lawyers
(1) Action for debt
Davies, 385-88
White & Carter (Councils) Ltd v McGregor [1962] AC 413
Carter, ‘White and Carter v McGregor – how unreasonable?’ (2012) 128 LQR 490
Liu, ‘The White & Carter principle – a restatement’ (2011) 74 MLR 171
(2) Action for damages for cost of curing breach
Ruxley Electronics & Construction Ltd v Forsyth [1996] AC 344 (noted, McMeel, [1995]
LMCLQ 456)
(3) Action for damages for distress
mcbridesguides Contract Law Remedies Consumer surplus
Farley v Skinner [2002] 2 AC 732 (noted, Pearce, (2002) 61 CLJ 24; Capper, (2002) 118
LQR 193)
(4) Test for remoteness of loss when suing for damages
mcbridesguides Contract Law Remedies Hadley v Baxendale
Transfield Shipping v Mercator Shipping, ‘The Achilleas’ [2009] 1 AC 61 (noted,
O’Sullivan, (2009) 68 CLJ 34; Peel, (2009) 125 LQR 6)
Stigglebout, ‘Contractual remoteness, “scope of duty” and intention’ [2012] LMCLQ 97*(a)
(5) Termination for breach
Davies, 362-385, 453-55
Union Eagle v Golden Achievement Ltd [1997] AC 514 (noted, Stevens, (1998) 61 MLR 255;
Heydon, (1997) 113 LQR 385)
Consumer Rights Act 2015, s 20 (sale of goods by business to consumer)
Sale of Goods Act 1979, s 15A (sale of goods by business to business)

Holiday reading
(1) Action for specific performance
Davies, 457-67
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1 (noted,
McMeel, (1998) 114 LQR 43; Jones, (1997) 56 CLJ 488)
Consumer Rights Act 2015, ss 23, 55
Morgan, ch 9
(2) Awards protecting ‘reliance interest’ (note: non-existent)
Davies, 417-19
McLauchlan, ‘The redundant reliance interest in contract damages’ (2011) 127 LQR 23
(3) Account of profits/licence fee damages
Davies, 446-53
Cunnington, ‘The assessment of gain-based damages for breach of contract’ (2008) 71 MLR
559
(4) Action to recover price/part of price paid
Davies, 453-55
Consumer Rights Act 2015, ss 24, 56
(4) Action by third party against contract-breaker
Davies, 119-22, 137-40
Morgan, 281-92
Contracts (Rights of Third Parties) Act 1999



Stevens, ‘The Contracts (Rights of Third Parties) Act 1999’ (2004) 120 LQR 292
(5) Action by victim of breach to recover losses suffered by third party
Davies, 128-33
Coote, ‘The performance interest, Panatown and the problem of the loss’ (2001) 117 LQR 81
Morgan, 292-302

Aims and objectives
In doing the reading for this supervision, you should have the following aims in mind:

(1) To understand the variety of specific and monetary remedies that may be available in the
case where someone commits a breach of contract: (i) action for debt; (ii) specific
performance; (iii) injunction; (iv) compensatory damages; (v) account of profits
(restitutionary damages).

(2) To understand when remedies (ii), (iii) and (v) will be available.

(3) To understand when someone doing work under an entire contract will be able to claim
the contract price if: (i) he does not perform perfectly; and (ii) if he completes performance
despite having been told to stop performing. Also to understand what remedies will be
available to him in situation (ii) if he is barred from suing for the contract price.

(4) To understand in particular what damages will be available to a contractual promisee in
situations where it is hard to see what loss that promisee may have suffered as a result of a
breach of contract (for example, in cases where there is a breach of a contract to construct a
building for the promisee, but the breach has not caused any depreciation in value to the
building; or where the building is no longer in the promisee’s hands).

(5) To understand the varying views as to the basis of the rule in Hadley v Baxendale as
expressed in The Achilleas, and what implications those views have for how concrete cases
are decided (for example, where someone hires a taxi to take them to the airport, or fills their
car up with petrol on the way to the airport).

(6) To understand when the victim of a breach of contract will be entitled to terminate the
contract, and to understand why he/she might want to terminate that contract.

(7) In particular, to understand what the difference is between a condition and an intermediate
term, in terms of when someone will have a right to terminate a contract for breach of these
two types of term; and to understand when a term will be classified as a condition and when
as an intermediate term.

(8) And in particular, to understand when someone will be entitled to terminate a contract
because before the time for performance is due: (i) the other party has expressly indicated
that he or she will not abide by one or more terms of the contract; or (ii) it looks like the other
party will not find it possible to abide by one or more terms of the contract.

(9) To understand when someone who has paid money, or has done work, under a contract
that has been terminated for breach, will be entitled to sue for that money back, or sue for a
reasonable sum for that work. Also to understand the difference between a claim for money
back, and a claim for account of profits.



Written work

Answer the following question (for (d) you will need to look at the law on recovery of profits
made from a breach of contract):

Questions for the supervision

1. Juliet is getting married. Fancy is designing her wedding outfit. Juliet stipulates that
four diamonds should be stitched into the soles of each of her wedding shoes, as she plans to
go down the aisle while Paul Simon’s ‘Diamonds on the Soles of her Shoes’ is playing.
Fancy is unable to obtain suitable diamonds for the shoes and instead plans to use imitation
diamonds instead. Consider the following two alternative scenarios:

(i) Fancy goes ahead with his plan and Juliet only discovers what he did after she
comes back from her honeymoon.

(ii) Fancy tells Juliet six weeks before the wedding that he cannot locate suitable
diamonds for her shoes and that she will have to do with imitation diamonds instead.

2. Flash hails a taxi on the street in London, and tells the driver, Gary, he wants to go to
Heathrow airport. He tells Gary, ‘I have to get to Manchester by 6 pm for a medical, or my
transfer to City will fall through.’ Gary gets hopelessly lost on his way to the airport and
Flash misses his flight. Can Flash sue Gary for the money he would have made had his
transfer gone through – conservatively estimated at £2m?



3. Builder contracts to renovate Davina’s bathroom for £10,000, with £6,000 paid
upfront. Builder rips out the existing bathroom, but he then goes missing. Every time Davina
contacts him, he says, ‘You are definitely near the top of my list of jobs to do, but I’ve got
something else on at the moment that is more pressing. I’ll be in touch soon.’ What can
Davina do?

4. The same as 3, but this time Builder completes the job, except he installs a power
shower in the bathroom, and not the rain shower that Davina had requested. Can Davina
refuse to pay Builder the remaining £4,000 that is due on completion?

5. Trader contracts to sell Collector a car that once belonged to James Dean. They agree
a price of £120,000 for the car. Rival then offers Trader £300,000 for the car, and Trader
accepts.

6. Pembroke College enters into a contract with New World Wines that it will supply
Pembroke with 30 bottles of Australian white wine each month for the next five years. It is
discovered that 15 of the bottles supplied by New World Wines in the first month are corked;
and in the second month, New World Wines supplies Pembroke with 20 bottles of Australian
white wine and 10 bottles of Bulgarian white wine, along with a note saying that ‘This month
we have had insufficient supplies of Australian white wine.’

7. Sheila appoints Charlie to act as a nanny to Sheila’s baby Freddie, making it clear
that she wants Charlie to look after Freddie from 8.30 am to 6 pm every weekday, and that
she wants Charlie to look after Freddie exclusively between those times. Two days before
Charlie is due to take up her job looking after Freddie, Charlie rings Sheila and tells her that
she won’t be able to look after Freddie on Wednesday lunchtimes because she’s started a car
maintenance class which is held every Wednesday at lunchtime; she also tells Sheila that on
Fridays, she will be looking after a young girl as well as Freddie because ‘I need the money –
you don’t pay me enough.’

Past paper questions









SUPERVISION 5. UNENFORCEABLE TERMS

Reading
(1) Legislation against ‘unfair terms’
Unfair Contract Terms Act 1977 (does not apply to terms in contract between business and
claimant if claimant is a consumer)
Davies, 212-220
UCTA, ss 2 (claimant suing in negligence), 3 (claimant suing for breach of contract), 6(1A)
(claimant business suing defendant business for breach of implied term under s 14 of Sale of
Goods Act 1979)
Photo Production Ltd v Securicor Transport Ltd [1980] AC 827
George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] QB 284 (Lord Denning
MR’s judgment only)
Consumer Rights Act 2015
Davies, 221-28
CRA, ss 61(1) (only applied to terms in business-consumer contracts), 62 (unfair term not
binding on consumer; test for fairness), 64 (terms not to be assessed for fairness), 65
(business not allowed to restrict liability in negligence to consumer for death or personal
injury), Sched 2 Part 1 (illustrative list of terms that may be regarded as unfair)
Notes on Office of Fair Trading v Abbey National plc [2010] 1 AC 696 by Davies, (2010) 69
CLJ 21, and Chen-Wishart, (2010) 126 LQR 157
Whittaker, ‘Unfair contract terms, unfair prices and bank charges’ (2011) 74 MLR 106
CRA, ss 31(1)(a), (b) (business cannot exclude liability to consumer for quality of goods), 57
(business cannot exclude liability to consumer for quality of services)
(2) Common law relief from penalty and forfeiture clauses
Davies, ch 27
Cavendish Square Holding BV v Makdessi, ParkingEye Ltd v Beavis [2015] 3 WLR 1373
(noted, Conte, (2016) 132 LQR 382), [1]-[101] (Lords Neuberger and Sumption), [162]-[170]
(per Lord Mance), [256]-[267] (per Lord Hodge)
Dawson, ‘Determining penalties as a matter of construction’ [2016] LMCLQ 207
Morgan, 234-42

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:

(1) To understand when a term will be unenforceable under the Unfair Contract Terms Act
1977, and the Consumer Rights Act 2015.

(2) To understand when a term will be held to be a penalty clause; and when a claimant will
be prevented from enforcing his strict legal rights under a forfeiture clause.

Questions for the supervision

1. Tycoon contracts with Builder for the construction of a swimming pool in Tycoon’s
back garden. In negotiations, Tycoon specified that he wanted the swimming pool finished by
June 1st, but expressed some scepticism as to whether Builder was capable of finishing it by
then. Builder assured him that he was, and said, ‘Why don’t we make it more interesting? If I
don’t get the pool completed by June 1st, we’ll cut the price in half. But if I do get it done by



then, you pay me a 30% bonus on the original contract price.’ Tycoon agreed to this. The
swimming pool was finished on June 5th.

NOTE: In doing problem questions involving exclusion clauses, the only method of doing
these questions that will ensure that you see ALL the issues raised by the question is the
‘CICU method’, which was taught to me when I was a contract law student by my tutor. The
method goes as follows:

Cause of action – first of all ignore the exclusion clause completely, and identify what cause
of action (action for breach of contract (and if so, what kind of breach of contract), action for
debt, action for tort (and if so, what kind of tort)) the claimant will want to rely on in suing
the defendant, and whether or not the claimant has a good claim under that cause of action
(disregarding the exclusion clause).

Incorporation – if the claimant does, in principle, have a good claim against the defendant,
then see whether the exclusion clause is incorporated into a contract between the claimant
and the defendant. (This turns on the principles we looked at in the third supervision.)

Construction – if the exclusion clause was incorporated into a contract between the claimant
and the defendant, then see whether – properly construed, or interpreted – the clause applies
to the sort of claim that the claimant wants to bring against the defendant.

Unfair terms legislation – if the exclusion clause – properly construed, or interpreted – does
apply to prevent the claimant suing the defendant, then the defendant will be entitled to rely
on it to defeat the claimant’s claim, unless he is prevented from doing so by unfair terms
legislation.

2. Dad saw a ‘child-friendly computer’ advertised online, for £25. He ordered the
computer for his daughter, but when he opened the box containing the computer, he
discovered that what was in the box was a toy model of a computer rather than a working
computer. The box comes with a leaflet, which says in large letters, ‘We hope you are
pleased with this product. If you wish to return it, we will be happy to give you a full refund
so long as you return the product in its box, unopened.’

3. Bert regularly travelled on a ferry to work. On the ferry, notices would be displayed
prominently, saying ‘No responsibility accepted for the safety of the passengers, or their
property.’ Due to the incompetence of the ferry’s captain, the ferry rammed the dock that it
was supposed to moor at, and Bert fell over and injured his knee. Can Bert sue (a) the ferry
company; (b) the ferry captain?

4. The same as 3, except that Bert did not fall over; instead, he dropped his computer
and it was damaged.

5. India wanted her hair tinted red for her wedding. She went to her local beautician,
Morticia, to have the dye job done. Morticia had India sign a document which said, among
other things, ‘No liability accepted for any unexpected effects that any hair treatment might
have.’ Unfortunately, having applied the dye to India’s hair, Morticia left it on for too long
because she was distracted by another customer, and the dye had the effect of turning India’s



hair bright pink. India feels she has no alternative but to cancel her wedding. Can India sue
Morticia, and if so for how much?
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SUPERVISION 6. RELIEF FOR MISTAKE AND FRUSTRATION

Reading
(1) Mistake as to circumstances
Davies, ch 22
Sale of Goods Act 1979, s 6
Bell v Lever Bros [1932] AC 161
Solle v Butcher [1950] 1 KB 671 (Denning LJ’s judgment)
Associated Japanese Bank v Credit du Nord [1989] 1 WLR 255
Great Peace Shipping v Tsavliris Salvage [2002] 3 WLR 1617, [1]-[94], [162]-[167] (noted,
Hare, (2003) 62 CLJ 29; Reynolds, (2003) 119 LQR 177)
McRae v Commonwealth Disposals Commission (1951) 84 CLR 377
Brennan v Bolt Burdon [2005] QB 303
(2) Frustration
Davies, ch 23
Herne Bay Steam Boat Co v Hutton [1903] 2 KB 683
Krell v Henry [1903] 2 KB 740
Amalgamated Investment & Property Co v John Walker & Sons [1977] 1 WLR 164
Law Reform (Frustrated Contracts) Act 1943, ss 1(2), 1(3), 2(4)
(3) Theory
Morgan, 172-192, ch 5
Smith, ‘Contract – mistake, frustration and implied terms’ (1994) 110 LQR 400
McMeel, ‘Interpretation and mistake in contract law: “The fox knows many things…”’
[2006] LMCLQ 49
Tettenborn, ‘Agreements, common mistake and the purpose of contract’ (2011) 27 J of
Contract Law 91

Aims and objectives
You should have a number of aims in doing the reading for this supervision:

(1) Understand when exactly a contract will be void because one of the parties has entered
into it as a result of making a mistake as to the circumstances surrounding the making of the
contract.

(2) Understand the other routes by which such a party might seek to get out of the contract –
for example, by arguing that there was an implied condition precedent in the contract,
according to which the contract would not be binding if the facts were not as that party
believed them to be.

(3) Understand when a contract will be frustrated by the occurrence of some event after the
contract was entered into. In particular, understand when a contract will be frustrated because
while performance is still possible, performance is now useless to one of the parties to the
contract because of some event that occurred after the contract was entered into (this is called
a frustration of purpose case).

(4) Understand exactly what the Law Reform (Frustrated Contracts) Act 1943 says.

(5) Understand the debates about what is the basis of the rules on when a contract will be
void because of mistake as to circumstances, or frustrated – do those rules give effect to the



party’s intentions? or some dictate of fairness as between the parties? or some dictate of
public policy? Also ask yourself why these debates matter.

Written work

Answer the following question:

Questions for the supervision

1. Peter booked a room in a hotel and a table at the hotel’s restaurant for Valentine’s
Day – the intention being to treat and romance his girlfriend, Lucy. Peter paid a deposit of
£200 for the package deal. Lucy dumped Peter on February 13th. What is the position?

2. Arty had always admired Maria’s Rembrandt etching, and when Maria fell on hard
times, Arty saw his chance and offered Maria £100,000 for the etching. Maria accepted the
offer. Two days later, an art expert published a book identifying a number of works thought
to be by Rembrandt – including Maria’s etching – as in fact being by one of Rembrandt’s
students. The expert’s analysis has been generally accepted, and the etching is now valued at
£10,000. What is the position?

3. Fatty signed up for membership at a gym, at a special discounted rate available to
people who paid for two years’ membership in advance. Fatty paid £2,000 – as opposed to
the normal rate for two years’ membership, which would have been £3,500. Having paid the
money he walked out of the gym, and promptly dropped dead of a heart attack. The
membership contract (which Fatty signed when he paid his money) specified on page 5, in



small print, that ‘No refunds of monies paid in advance will be given under any
circumstances.’

4. Bernard hires a ship, The Star of the East, and its crew to take him and his friends
along the Thames on the evening of his birthday. Bernard paid a deposit of £3,000, with the
remainder of the £5,000 fee for hiring the ship payable at the end of the voyage. What is the
position in the following alternative circumstances:

(a) On the evening of Bernard’s birthday, there is a heavy thunderstorm accompanied
by lightning. The owner of The Star of the East and its crew are willing to go out, but
Bernard and his friends don’t fancy it.

(b) Unknown to Bernard and the owner of The Star of the East, just before they
entered into their contract, The Star of the East was involved in an accident which meant that
it would not be in working condition on the evening of Bernard’s birthday.

(c) Unknown to Bernard, some of his friends smuggled some fireworks onto The Star
of the East and set them off halfway through the journey. One of the fireworks landed in the
engine of The Star of the East and started a fire which destroyed half the ship.

5. Johanna contracted to sing at Rupert’s party. The night before she got drunk, and was
arrested by an over-aggressive police officer. Johanna resisted arrest so fiercely that she was
charged with obstructing a police officer in the course of his duty, and was held in custody
for two days until she could appear in court. Can Rupert sue Johanna?

Past paper questions







SUPERVISION 7. RELIEF FOR MISREPRESENTATION

Reading
Davies, 230-31
(1) Action for breach of contract
Davies, 144-47
Oscar Chess v Williams [1957] 1 WLR 370
Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd [1965] 1 WLR 623
Consumer Rights Act 2015, s 50
(2)(a) Rescission of contract
Davies, 231-44
Bisset v Wilkinson [1927] AC 177
Leaf v International Galleries [1950] 2 KB 86
Peekay Intermark Ltd v Australia & New Zealand Banking Group [2006] EWCA Civ 386
(2)(b) Discretion to refuse rescission, and award damages in lieu
Davies, 250-53
Misrepresentation Act 1967, s 2(2)
Government of Zanzibar v British Aerospace [2000] 1 WLR 2333 (noted, O’Sullivan, (2001)
60 CLJ 239; Malet, (2001) 117 LQR 524)
(3)(a) Action for compensation under common law
Davies, 245-47
(3)(b) Action for compensation under Misrepresentation Act 1967, s 2(1)
Davies, 247-50
Misrepresentation Act 1967, s 2(1)
Royscot Trust Ltd v Rogerson [1991] 2 QB 297 (noted, Oakley, (1992) 51 CLJ 9; Wadsley,
(1992) 55 MLR 698)
Spice Girls Ltd v Aprilla World Service BV [2002] EMLR 27
(4) Attempts to exclude liability for misrepresentation (especially through use of clauses
acknowledging no reliance on any representations)
Davies, 220-21, 253-56
Morgan, 82-87
Thomas Witter Ltd v TBP Industries Ltd [1996] 2 All ER 573
Trukhtanov, ‘Misrepresentation: acknowledgment of non-reliance as defence’ (2009) 125
LQR 648
McMeel, ‘Documentary fundamentalism in the senior courts: the myth of contractual
estoppel’ [2011] LMCLQ 185
Axa Sun Life Services Plc v Campbell Martin Ltd [2011] EWCA Civ 133 (noted, Trukhtanov,
(2011) 127 LQR 345)

Aims and objectives
You should have a number of different aims in doing the reading for this supervision:

(1) To understand the difference between rescinding a contract and terminating a contract for
breach.

(2) To understand the different remedies that may be available when A has induced B to enter
into a contract with A by telling B that x is true, when it is not:

(i) B may be able to sue A for breach of contract (or breach of warranty) on the basis
that when A said that x was true, he was guaranteeing that x was true – if B can sue A on that



basis, B will be entitled to damages designed to put him in the position he would have been in
had x been true.

(ii) B may be able to sue A for damages under the Misrepresentation Act 1967, s 2(1) to
compensate him for any losses (which not only include actual financial losses, but also
foregone gains) he suffered as a result of entering into the contract with A. B will be entitled
to this remedy if A did not have reasonable grounds for believing that x was true when he
said x was true.

(iii) B may be able to rescind his contract with A, and get back what he gave A under
that contract. This will always be the case – no matter how innocent A was in
misrepresenting that x was true – unless something has happened to make rescission no
longer available as a remedy. Rescission will no longer be available in A and B’s case if too
much time has elapsed (this is known as the defence of laches) since B entered into the
contract with A; or if it is no longer posible for A to give back to B, and B to give back to A,
what each received from the other under the contract (this is known as the defence of
restitutio in integrum is impossible).

(3) To understand when B will be barred from relying on one or more of these remedies
because there is an exclusion or exemption clause in his contract with A; and in particular to
understand what sort of exclusion or exemption clauses may be held not to be valid under the
Misrepresentation Act 1967, s 3, and more importantly, what sort of exclusion or exemption
clauses will not be covered by that section.
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SUPERVISION 8. RELIEF FOR OTHER VITIATING FACTORS

Reading
(1) Duress
Davies, ch 17
Atlas Express v Kafco [1989] QB 833
CTN Cash and Carry v Gallagher Ltd [1994] 4 All ER 714
Ogilvie, ‘Economic duress: an elegant and practical solution’ [2011] Journal of Business Law
229
(2) Undue influence
mcbridesguides Contract Law Vitiating Factors Undue influence
Davies, ch 18
R v HM Attorney-General for England and Wales [2003] UKPC 22
Credit Lyonnais Bank Nederland v Burch [1997] 1 All ER 144
Royal Bank of Scotland plc v Etridge (No 2) [2001] 4 All ER 449
Cheese v Thomas [1994] 1 WLR 129 (noted, Dixon, (1994) 53 CLJ 232; Chen-Wishart,
(1994) 110 LQR 173)
(3) Unconscionability
Davies, 287-94
The Port Caledonia and The Anna [1903] P 184
Hart v O’Connor [1985] AC 1000
Portman Building Society v Dusangh [2000] Lloyds Rep Bank 197, 203-204
Capper, ‘Undue influence and unconscionability: a rationalisation’ (1998) 114 LQR 479

Aims and objectives
You should have a number of different aims in doing the reading for this supervision:

(1) To understand the difference between duress, undue influence, and unconscionability as
grounds for rescinding a contract.

(2) To understand when a contract may be rescinded on grounds of duress – in particular: (i)
when a contract may be rescinded on grounds of duress where the threat made to induce the
rescinding party to enter into the contract was a lawful one, on its face; and (ii) what sort of
causal link between the threat and the entering into the contract has to be established if the
person entering into the contract as a result of that threat is going to be entitled to rescind the
contract.

(3) To understand the difference between actually establishing that you entered into a
contract under undue influence (‘actual undue influence’) and raising a presumption that you
entered into a contract under undue influence (‘presumed undue influence’); and to
understand when exactly you will be able to make out a presumption of undue influence.

(4) To understand when exactly a contract will, and will not, be set aside on the ground of
unconscionability.

Written work

Answer the following question:
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